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BEFORE THE CENTRAL PUGET SOUND GROWTH

MANAGEMENT HEARINGS BOARD

	LAURELHURST COMMUNITY CLUB, FRIENDS OF BROOKLYN, RAVENNA-BRYANT COMMUNITY ASSOCIATION, UNIVERSITY DISTRICT COMMUNITY COUNCIL, UNIVERSITY PARK COMMUNITY CLUB, SEATTLE DISPLACEMENT COALITION, HAWTHORNE HILLS COMMUNITY COUNCIL, and NORTHEAST DISTRICT COUNCIL, ASK  \* MERGEFORMAT 




Petitioners,

vs.

CITY OF SEATTLE, a municipal corporation; UNIVERSITY OF WASHINGTON, an agency of the State of Washington ASK  \* MERGEFORMAT 




Respondents.


	NO.   ASK  \* MERGEFORMAT 
PETITION FOR REVIEW OF ACTION BY THE CITY OF SEATTLE AND UNIVERSITY OF WASHINGTON ASK  \* MERGEFORMAT 



Pursuant to RCW 36.70A.280(2), Laurelhurst Community Club (“LCC”), Friends Of Brooklyn (“FOB”), Ravenna-Bryant Community Association (“RBCA”), University District Community Council (“UDCC”), University Park Community Club (“UPCC”), Seattle Displacement Coalition (“SDC”), Hawthorne Hills Community Council (“HHCC”), and Northeast District Council (“NEDC”), (collectively, Petitioners) petition the Central Puget Sound Growth Management Hearings Board for review of actions taken by the City of Seattle (the “City”) and the University of Washington (“University” or “UW”) in amending the 1998 Agreement Between The City of Seattle and the University of Washington (“1998 Agreement”) to eliminate all restrictions – in place since the early 1980s – on University leasing and acquisition in the Primary and Secondary Impact Zones immediately surrounding the University’s Major Institution Overlay Zone.  In support of this petition, petitioners allege as follows:

I.
INTRODUCTION

1.1
This case arises out of a scheme by the City of Seattle (“City”) and the University of Washington (“University” or “UW”) purportedly to foster redevelopment of a specific area of the city – an approximately ten-block length of University Avenue, known as “The Ave.” The scheme would come at the expense of long-range (GMA) planning efforts for the area and of the nearly a dozen neighborhoods surrounding the University in what have long been designated by the City and University as the University’s “Primary and Secondary Impact Zones.”

1.2
It presents the question of whether a city and the state’s largest institution of higher education, the University of Washington, may, consistent with the Growth Management Act (“GMA”), circumvent an established public process for amending the development regulations that govern the institution’s land use activities in the established “Primary And Secondary Impact Zones” surrounding it.  Here, the respondents have done so without complying with the GMA requirements for public participation.  They have further avoided the procedures for such amendments that were previously established by the City and the University after substantial input from neighborhood stakeholders. 

II.
IDENTITY OF PETITIONERS

The names and addresses of the Petitioners are:  

2.1
Laurelhurst Community Club


PMB #373


4603 N.E. University Village


Seattle, Washington  98105


(206) 525-5135

2.2
Friends of Brooklyn

P.O. Box 85462

Seattle, Washington  98145-1462

(206) 634-9363

2.3
Ravenna-Bryant Community Association


6535 Ravenna Avenue NE


Seattle, Washington  98115


(206) 524-1706

2.4.
University District Community Council

1409 NE 56th 

Seattle, Washington  98105

(206) 527-0648

2.5
University Park Community Club

5240 – 20th Avenue NE

Seattle, Washington  98105

(206) 527-7229

2.6 Seattle Displacement Coalition

4554 - 12th Northeast

Seattle, Washington  98105

(206) 632-0668

2.7 Hawthorne Hills Community Council

6057 Ann Arbor Avenue NE

Seattle, Washington  98115-7618


(206) 524-8713

2.8
Northeast District Council

3424 West Laurelhurst Drive NE

Seattle, Washington  98105
(206) 525-5135

Petitioners are represented by Peter Eglick and Jane Kiker of Helsell Fetterman, LLP, 1001 Fourth Avenue, Suite 4200, Seattle, Washington, 98154, (206) 292-1144.

III.
CHALLENGED ACTIONS AND DATES


3.1
City of Seattle Ordinance No. 121193, authorizing the execution of the First Amendment to 1998 Agreement Between The City of Seattle and the University of Washington to revise the land acquisition and leasing provision of that Agreement.  Ordinance No. 121193 was published July 9, 2003; based on information and belief, the Mayor signed the Amendment on September 2, 2003; and

3.2
This petition also challenges actions taken by the University of Washington, an agency of the State of Washington, in approving and executing the First Amendment to the 1998 Agreement Between The City of Seattle and the University of Washington to revise land acquisition and leasing provision of that Agreement.  Based on information and belief, the University of Washington Board of Regents approved the Lease Lid Amendment at its July 18, 2003 Meeting; and the University signed the amendment on September 2, 2003.

IV.
BACKGROUND

4.1
In 1998, the City of Seattle (“City”) and the University of Washington (“University” or “UW”), following at least eighteen months of review, comment and input by the public – and particularly by the communities surrounding the University, -- executed the 1998 Agreement Between the City of Seattle and the University of Washington.  That Agreement was explicitly adopted to:

define certain areas wherein the University, in its planning and development, may fulfill its mission in such a way as to continue to enhance the positive impacts upon the City as a whole and particularly upon the surrounding communities, and at the same time minimize any adverse impact it may have by working cooperatively with appropriate City agencies and community groups in order that problems may be identified at the earliest possible stage and that, where necessary, mitigating actions can be taken to maximize positive impacts and minimize adverse impacts upon the City and particularly the communities surrounding the University, and to promote the health and vitality of the residential, business and academic communities.  

Emphases added.  1998 Agreement Between the City of Seattle and the University of Washington (“1998 Agreement”), at p. 2.

4.2
Following its execution, the City adopted -- pursuant to the GMA -- the 1998 Agreement as part of the City’s land use code.  The code provides that the Agreement is to:

Govern relations between the City and the University of Washington, the Master Plan process (formulation, approval, and amendment), uses on campus, uses outside the campus boundaries, off campus land acquisition and leasing, membership responsibilities of CUCAC, transportation policies, coordinated traffic planning for special events, permit acquisition and conditioning, relationship of current and future master plans to the Agreement, zoning and environmental review authority, resolution of disputes, and amendment or termination of the Agreement itself.

SMC 23.69.006 (emphases added), City of Seattle Ordinance Nos. 118981 and 120691.  The 1998 Agreement thus became part of the City’s general land use development regulations, governing University land use activities.

4.3
In 1998, the City and University agreed, in Section II.E of the 1998 Agreement for the purpose of minimizing the large university’s adverse land use impacts on the surrounding communities, continued long-standing restrictions on leasing and acquisition by the University in the Primary And Secondary Impact Zones surrounding the University.
  These restrictions had been in place since the early 1980s and were designed to, inter alia, protect small businesses from competition for space, to maintain a balance between housing and employment, to prevent de facto expansion of the University campus beyond its agreed limits, and to maintain in those neighborhoods a healthy balance of residential and non-residental uses.  Specifically, Section II.E of the 1998 Agreement limited to 550,000 gross square feet the amount of space that could be leased by the University in the Primary and Secondary Impact Zones.  It further required that any new leases be located in a narrow “Permitted Leasing Zone,” within the Primary Impact Zone.  In addition, the 1998 Agreement strictly prohibited the leasing of residentially zoned properties within the Permitted Leasing Zone.   The lease restrictions included in the 1998 Agreement became known familiarly as the “lease lid.”

4.4
The 1998 Agreement explicitly governs the formulation and adoption of the University’s new (2001-2011) Campus Master Plan.  It further requires that new Plan to contain the same lease lid provisions without alteration:

Changes to the lease limit may be proposed through the master planning adoption or amendment process, consistent with the process that may be set forth in the adopted neighborhood plans;
 except that in the Master Plan adopted for the period from 2001-2011, the amount of leased space within the Primary and Secondary Impact zones shall be limited to 550,000 gross square feet (gsf) and to the “permitted leasing zone” depicted in Exhibit A and any change to these limitations shall be proposed as a major amendment to the Master Plan.

Emphasis added.  The 1998 Agreement further requires that any major amendments to the Master Plan (and the associated environmental review process) be subject to the process set forth in the Agreement at Section II.B.  This process requires, inter alia, preparation and public review of an Environmental Impact Statement, numerous public meetings review by the City University Community Advisory Committee (“CUCAC”) (also established in the 1998 Agreement)
, and public hearings before both the City Hearing Examiner, and the City Council.


4.5
During the University’s most recent Master Planning process, the neighboring communities became concerned that the University and various City departments planned to eliminate the lease lid and acquisition prohibition.  They therefore asked that such a change be fully disclosed and reviewed as part of the Master Planning process.  The University and the City refused.  In doing so, they claimed that such analysis was unnecessary, in that the 1998 Agreement required that the lease lid be maintained in the new Master Plan.  In addition, the University and the City assured that, in light of the 1998 Agreement’s requirement that any future lease lid revisions be addressed through a Major Institution Master Plan (MIMP) major amendment, the public would have ample opportunities for adequate environmental and land use analysis as part of the “two year-long” process required for an MIMP major amendment.  As will be seen below, these assurances proved false.


4.6
In June, 2003, just a few months after the Master Plan was approved by the City and the University, the City Council voted to adopt Ordinance No. 121193, authorizing the amendment of the 1998 Agreement itself, to not only eliminate the lease restrictions and the prohibition on property acquisition in the Primary and Secondary Impact Zones; but also to eliminate the requirement that such action be taken through the MIMP Major Amendment process. 

4.7
In eliminating the lease lid, the City and the University ignored critical comprehensive plan goals and policies aimed at balancing major institutions’ growth with the need to protect the sensitive balance of housing, small businesses, employment and open space vital to adjacent neighborhoods.  The actions of the City and University were taken notwithstanding acknowledgement of a critical housing/jobs imbalance in the communities adjacent to the University exacerbated by the repeal of the lease lid and acquisition prohibition.  Their actions also swept aside decades of acknowledgment by the City, the University and the surrounding communities (petitioners, here) that, in return for maximizing the University’s opportunities to develop within the major institution boundaries, the University’s growth outside those boundaries must be limited in meaningful ways.

4.8
In eliminating the lease lid and the required MIMP major amendment process in one fell swoop, the City and University utilized a “process” that fell far short of that required by the 1998 Agreement, as adopted in the Seattle Land Use Code, and the GMA.  The actions taken by the City and the University in amending the 1998 Agreement without going through the Major Institution Master Plan major amendment process omitted the quasi-judicial review process and precluded the meaningful review contemplated by the GMA of the proposal -- and the various alternatives considered by the City Council -- by interested parties. 

4.9
This failure threatens the livability and vitality of petitioners’ neighborhoods in the face of unchecked and uncoordinated University growth and expansion.  These community groups participated – to the extent possible – in the defective public process provided by the University and the City in taking this action.  Petitioners have sought relief both because of the serious harm that would result from unrestricted University growth in the primary and secondary impact zones, and because the City’s flawed public process in this case establishes a dangerous precedent for the future.

V.
STATEMENT OF ISSUES


5.1
Ordinance No. 121193 authorizes the amendment of the 1998 City-University Agreement (“1998 Agreement”) to revise the land acquisition and leasing provisions of that Agreement.
  Ordinance No. 121193 and the First Amendment to the 1998 City-University Agreement it authorizes are inconsistent with Seattle Comprehensive Plan goals and policies adopted pursuant to the Growth Management Act to, inter alia, balance the public need for major institution growth and development with the recognized needs of the communities in which those institutions are located.  The Agreement amendment process, including review by the City Council and the University Regents, did not comply with the GMA requirements for public participation and involvement and the right of the public to meaningfully review and comment on planning and regulatory decisions made by the City respecting land uses.  Therefore, in light of this and the allegations in Sections 1.1 through 1.3 and Sections 4.1 through 4.9, above, this Petition presents the following issues:

5.1.a
Does the amendment of the 1998 Agreement to eliminate the restrictions on leasing in the primary and secondary impact areas and to eliminate the requirement that such amendment be processed by the City and University as a Master Plan Major Amendment violate the GMA public participation goals and requirements, including RCW 36.70A.020(11), 36.70A.035, 36.70A.130, and 36.70A.140, in that the City University Community Advisory Committee (“CUCAC”) and other community groups (petitioners here) were precluded from meaningfully reviewing and commenting on the proposal and the various alternatives considered by the City Council and by the University? 

5.1.b
Does the amendment of the 1998 Agreement violate the GMA public participation goals and requirements, including RCW 36.70A.020(11), 36.70A.035, 36.70A.130, and 36.70A.140, in that these material changes to the 1998 Agreement leasing and acquisition policies were not adequately disclosed or analyzed prior to the City Council’s vote to adopt Ordinance No. 121193 and prior to action by the University? 

5.1.c
Does the amendment of the 1998 Agreement violate RCW 36.70A.070 and RCW 36.70A.130, requiring internal consistency between comprehensive plan goals and policies and other GMA planning documents, because the amendment is inconsistent with goals and policies in the Seattle Comprehensive Plan, respecting Major Institutions, Housing, Neighborhood Planning, and Transportation, including but not limited to:  (a) Major Institution goals LG79, and LG81, and Major Institution policies L262, L263, L264, L265, L266, L267, L269, L270, L275, L280, L282, L285, and L288, which embody the Major Institution planning principle of allowing institutional flexibility within the overlay in exchange for a clear line of demarcation (boundary) to prevent institutional sprawl from adversely affecting surrounding neighborhoods; (b) Neighborhood Planning Goals NG1, NG2, NG5, and NG6 and Neighborhood Planning Policies N1, N2, N4, N5, N6, N7, N9 and N19, and any previously-adopted Neighborhood Plans (Subarea Plans) for those neighborhoods whose boundaries include portions of the University’s primary or secondary impact areas; and (c) Housing Goals H10 and H11, reflecting the City’s recognized need to accommodate unmet housing demands in urban villages and urban centers?

5.1.d
Does the amendment of the 1998 Agreement violate RCW 36.70A.103, requiring that state agencies comply with local comprehensive plans, in that the amendment is not consistent with relevant goals and policies in the Seattle Comprehensive Plan as described in Paragraph 5.1.c?

VI.
STANDING

6.1
Petitioners have standing before the Board pursuant to RCW 36.70A.280(2)(b) and (d).  Petitioners’ standing is based on this Petition, including but limited to the facts set out in Paragraphs 4.1 through 4.9, above, and Paragraphs 6.2 through 6.8, below, as well as on the record of the City and University in taking the challenged actions.

6.2
RCW 36.70A.280(2)(b) provides that a petition for review may be filed by anyone who has participated orally or in writing before the county, city or state agency regarding the matter on which a review is being requested.    

6.3
Here, where possible, petitioners participated -- both orally and in writing – regarding the amendment of the 1998 Agreement at issue.  However, the “process” utilized by the City seriously undercut any opportunity for meaningful participation by petitioners.  For example, petitioners received inadequate notice of the various alternatives being considered by the Council, and therefore could not meaningfully comment.  Further, University representatives advocating the amendments were given a place at the table with Council members at committee meetings where this issue was discussed, while petitioners were relegated to the audience, with limited opportunities for commenting (and responding to University comments).  In addition, the high level of participation in the decision-making process by the City University Community Advisory Committee (“CUCAC”) -- previously established by the City and University – was eliminated, here.

6.4
Petitioners also submitted written comments and testified at public hearings and meetings (including CUCAC meetings) throughout the public process provided on the University’s 10-year Campus Master Plan, noting significant errors and shortcomings in that process prior to the City’s and University’s adoption of the Campus Master Plan, particularly with respect to the absence of any in-depth analysis respecting the elimination of the leasing and acquisition restrictions in the primary and secondary impact zones.   Rather than addressing the leasing and acquisition concerns in the master planning process, the City and University assured petitioners through the master planning process that any final action taken by the City and the University respecting the lease lid issue would be addressed in a two-year Master Plan major amendment process (required pursuant to the 1998 Agreement) that would include further public hearings and extensive opportunities for public participation and input.  This did not occur.

6.5
RCW 36.70A.280(2)(d) provides that a petition may be filed by a person qualified pursuant to RCW 34.05.530.  This statute provides that standing exists under the Administrative Procedures Act (“APA”) where a petitioner’s interests arguably lie within the “zone of interests” to be protected or regulated by the statute in question, and where the petitioner alleges an “injury in fact.”  Washington Independent Telephone Association v. Washington Utilities and Transportation Commission, 110 Wn. App. 498, 511-512, 41 P.3d 1212 (2002), affirmed, 149 Wn.2d 17, 65 P.3d 319 (2003).  Here, petitioners have standing pursuant to RCW 34.05.530, because the land use concerns they assert are among the interests protected by the Growth Management Act (“GMA”) and the City’s GMA Comprehensive Plan and development regulations that the City and the University were required to consider when they amended the 1998 Agreement, and petitioners will suffer “injuries in fact” as a result of the amendment.    

6.6
Petitioners and their members own property, reside, and/or work in neighborhoods surrounding the University of Washington that would be directly affected by the City’s actions.  These neighborhood groups draw their membership from areas within what the City and University have expressly designated the University's “primary and secondary impact areas.”   The University’s new property acquisition, leasing and development outside its Major Institution Boundary in the primary and secondary impact areas that would result from the amendment would occur – necessarily -- within petitioners’ neighborhoods. The acknowledged land use imbalance in these neighborhoods, manifested primarily in a notable housing shortage and its associated transportation impacts, would be exacerbated by unlimited institutional leasing, acquisition and property development, which would further squeeze out the much-needed small business and multi-family housing stock.  Thus, the lifting of leasing and acquisition restrictions on the University would result in displaced businesses and residents in the surrounding communities, as well as increased traffic, detrimentally affecting petitioners' members' properties, residences and businesses. 

6.7 
Petitioners (e.g., LCC, UPCC, UDCC and NEDC) belong to the City University Community Advisory Committee ("CUCAC"), which the City and University set up and have formally recognized in the Agreement as having a direct interest in University planning and development.  Petitioners have also dedicated substantial time over the past fifteen to twenty years in working with the University and the City to minimize the University’s impacts on their neighborhoods, participating in previous Master Plan adoption processes, and in negotiating the 1998 City- University Agreement that governs the University’s land use actions. 

VII.
ESTIMATED LENGTH OF HEARING


7.1
The estimated length of hearing is one day.

VIII.
RELIEF REQUESTED


Petitioners request the following as relief:

8.1
A holding that Seattle Ordinance No. 121193, authorizing the First Amendment to the 1998 Agreement Between the City of Seattle and the University of Washington, was adopted in a manner inconsistent with and is substantively noncompliant with the goals and requirements of the Growth Management Act, and the Seattle Comprehensive Plan and development regulations as outlined above;

8.2
A holding that the City of Seattle’s action in executing the First Amendment to the 1998 Agreement Between the City of Seattle and the University of Washington was undertaken in a manner inconsistent with and is substantively noncompliant with the goals and requirements of the Growth Management Act as outlined above;
8.3
A holding that the University’s actions, in approving and executing First Amendment to the 1998 Agreement Between the City of Seattle and the University of Washington, were undertaken in a manner inconsistent with and are substantively noncompliant with the goals and requirements of the Growth Management Act as outlined above;

8.4
Immediate invalidation of Ordinance No. 121193 in that the continued validity of parts of the Ordinances would substantially interfere with the fulfillment of the goals of the GMA;

8.5
Such other relief as Petitioners may request or the Board deems appropriate.


The undersigned hereby declares under penalty of perjury according to the laws of the State of Washington that she has read the foregoing petition and that it is a true and accurate account of the facts and challenges before this Board.



Dated this _____ day of September, 2003.

	
	HELSELL FETTERMAN LLP

By







    Peter J. Eglick, WSBA #8809

    Jane S. Kiker, WSBA #21586

Attorneys for Petitioners
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� These zones include all or portions of the following neighborhoods:  Eastlake, University District, Laurelhurst, Montlake, Portage Bay/Roanoke Park, Ravenna-Bryant, Roosevelt, University Park and Wallingford.


� The Neighborhood Plans are adopted as subarea plans to the City’s GMA Comprehensive Plan.


� CUCAC includes voting members from each of the neighborhoods located in the Primary And Secondary Impact Zones: e.g., Eastlake, University District, Laurelhurst, Montlake, Portage Bay/Roanoke Park, Ravenna-Bryant, Roosevelt, University Park and Wallingford.


� The Western Washington Growth Management Hearings Board has specifically held that such agreements are themselves GMA planning documents.  Servais v. City of Bellingham, et al. 2000 WL 1649481, WWGMHB No. 00-2-0020, Final Decision and Order, October 26, 2000.  Therefore, the amendment of the 1998 Agreement should have triggered review under the GMA, RCW 36.70A.


� These issues are subject to amendment pursuant to, inter alia, WAC 242-02-260.
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