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BEFORE THE CENTRAL PUGET SOUND GROWTH

MANAGEMENT HEARINGS BOARD

	LAURELHURST COMMUNITY CLUB, FRIENDS OF BROOKLYN, UNIVERSITY DISTRICT COMMUNITY COUNCIL, NORTHEAST DISTRICT COUNCIL, and UNIVERSITY PARK COMMUNITY CLUB, ASK  \* MERGEFORMAT 




Petitioners,

vs.

CITY OF SEATTLE, a municipal corporation; UNIVERSITY OF WASHINGTON, ASK  \* MERGEFORMAT 




Respondents.


	NO.  03-3-0008 ASK  \* MERGEFORMAT 
PETITIONERS’ RESPONSE TO RESPONDENTS’ MOTION TO DISMISS AND PETITIONERS’ MOTION TO FURTHER SUPPLEMENT THE RECORD IN LIGHT OF ALLEGATIONS MADE BY CITY AND UNIVERSITY

 ASK  \* MERGEFORMAT 



Petitioners Laurelhurst Community Club, et al. (“Petitioners”) respond and move as follows in response to the Joint Motion to Dismiss Petition for Review (“City/University Motion”) filed by Respondent City of Seattle (City) and “Intervenor” University of Washington (“University” or “UW”):

I. 
INTRODUCTION

The City and the University have moved the Board to dismiss Petitioners’ appeal based on bare assertions that the University’s Ten-Year Campus Master Plan (“CMP”), including all of its explicit land use “goals,” “objectives, “general policies” and “development standards” – is nothing more than a “site-specific development approval” – much like a shoreline substantial development permit or a building permit.  Motion at p.7.   The City’s arguments focus on the “process” used by the City to review and approve the CMP – rather than the substance of the CMP and the action taken by the City in approving it.  

Further, the City even misidentifies the “process” that it applied to the CMP. The City and University base their arguments on the premise that the City applied the provisions of Seattle’s Major Institution Ordinance (“MIO”), Ch. 23.69 SMC, and Land Use decision review process, Ch. 23.76 SMC – development approval processes that specifically do not apply to the CMP adoption process.

The Board’s Prehearing Order is clear that the parties are required to attach – as exhibits to their motions – any items from the Record Index that they want the Board to consider.  May 15, 2003 Prehearing Order at p. 7.  The City/University attach only one document in support of their Joint Motion to Dismiss – and notably it is not the CMP
 itself, the Final Environmental Impact Statement for the CMP (“FEIS”),
 the Hearing Examiner’s Recommendation (“HE Report”),
 or the Analysis/Recommendation from the Department of Design Construction and Land Use (“DCLU Report”).
  The strategy for omitting these record documents becomes clear as one reads the Motion to Dismiss:  they seriously undercut each of the arguments put forth by the City and the University.  For example, the primary assertions made by the City/University, that the CMP does not constitute a GMA subarea plan or development regulations, are rebutted by the CMP on its face, with its chapter headings such as:  “Goals and Objectives” (Ch. II); “General Policies” (Ch. III); and “Development Standards” (Ch. IV).  CMP, Record Doc. 5.26, at pp. 7, 9, and 43, respectively.  In other words, as discussed in detail below, the CMP constitutes prima facie evidence that it combines a GMA subarea plan, general rezones, and implementing development regulations that are subject to this Board’s review for compliance with the GMA.

Petitioners can only speculate as to what the City and University might have argued in a motion to dismiss in Superior Court, had the Petitioners filed their challenge there pursuant to the Land Use Petition Act (“LUPA”).  It is likely that such a superior court motion by the City/University would have borne a substantial resemblance to this Response memorandum, arguing that the Growth Board – not the Superior Court -- had subject matter jurisdiction.  See, Snohomish County, et al. v. Somers, 105 Wn. App. 937, 21 P.3d 1165 (Div. I 2001)(where underlying issue is whether zoning ordinance complies with GMA, Growth Board has exclusive jurisdiction to review); Caswell v. Pierce County, 99 Wn. App. 194, 992 P.2d 534 (Div. I 2000), rev. denied, 142 Wn.2d 1010, 16 P.3d 1265 (2000)(validity of county’s Interim Urban Growth Area ordinance is an issue subject to review by Growth Board and cannot be challenged under LUPA).  Clearly, as discussed in detail below, the nonproject nature of this City/University area-wide planning effort (including the adoption of new development regulations) is properly within this Board’s purview.

II.
FACTUAL BACKGROUND

Because an understanding of the intent and purposes of the UWCMP – as well as the process by which it was adopted -- is essential to the Board’s ruling on this motion, Petitioners provide here the necessary background, omitted by the City and University:

A.
University of Washington Is Unique In Its Size and Status
The University encompasses an area of approximately 700 acres in Seattle, between Northeast 45th Street, Union Bay/Lake Washington Ship Canal, Northeast Surber Drive/Union Bay, and 6th Avenue Northeast (beneath the I-5 Bridge).  The University community includes approximately 35,000 students, 14,400 faculty members and 6,000 staff members.  Record Doc. 5.14, Final Environmental Impact Statement, at p. S-2.  As its legislative staff advised the City Council: 

The University is unique in its size and status as a state agency.   
July 15, 2002, Memorandum from Bob Morgan to Seattle City Council, Record Doc. 2.12, at p. 20 (emphasis added).

The CMP places the 1999 campus population of students, faculty and staff at approximately 55,500, and projects growth of nearly 10,000 persons during the life of the (ten-year) CMP.  CMP, at 6.  The University’s “population” on any given weekday would make it the twelfth largest city in the state according to 2001, Municipal Research and Services Center of Washington population figures.
  The 55,500 University population also represents 10% of the City’s population.  


The City’s Comprehensive Plan Future Land Use Map, found in the Comprehensive Plan (Record Doc. 7.1) indicates that the University of Washington is not only far greater in area than any other major institution in the city but also larger than nearly every urban village – and even some urban centers – designated by the City pursuant to the Growth Management Act.  For example, according to the Comprehensive Plan map (Record Doc. 7.1), the entire Northgate area of Seattle is approximately comparable to the University campus.  Further, when the University’s “primary and secondary impact zones”
 which are also affected by the CMP goals, policies and development standards, are included, the CMP planning area far exceeds any other City neighborhood in size and scope.  See, Comp. Plan Future Land Use Map, Record Document 7.1.  

In light of this, the sheer size of the University Campus and population makes GMA planning and coordination imperative.

B.
University of Washington Is Unique In Its Master Planning Process Under the City Code.

In light of its unique nature among Seattle’s major institutions, the Seattle Land Use Code effectively exempts the University of Washington from the application of the code section respecting major institutions (the Major Institution Overlay District or “MIO”), including  the master plan adoption process it describes (SMC 23.69 et. seq.).  The Seattle Land Use Code instead adopts by reference a 1998 Agreement between the City of Seattle and the University of Washington
 (“1998 Agreement”), to:

Govern relations between the City and the University of Washington, the Master Plan process (formulation, approval, and amendment), uses on campus, uses outside the campus boundaries, off campus land acquisition and leasing, membership responsibilities of CUCAC, transportation policies, coordinated traffic planning for special events, permit acquisition and conditioning, relationship of current and future master plans to the Agreement, zoning and environmental review authority, resolution of disputes, and amendment or termination of the Agreement itself.

SMC 23.69.006 (emphases added).  In addition to adopting the 1998 Agreement, SMC 23.69.006 provides that:

Within the Major Institution Overlay (MIO) Boundaries for the University of Washington, development standards of the underlying zoning may be modified by an adopted master plan, or by an amendment or replacement of the 1998 Agreement between the City of Seattle and the University of Washington.

Id.  In other words, the 1998 Agreement and the CMP itself were purposely formulated and adopted to, inter alia, regulate uses within and outside the University’s campus boundaries, through the modification or clarification of otherwise applicable development standards.  The 1998 Agreement also specifies the mandatory elements for inclusion in the CMP:

[T]he institutional zone and development standards to be used by the University; a site plan which will provide the general use and location of any proposed development and proposed alternatives; a transportation plan which will include specific University programs to reduce traffic impacts and to encourage the use of public transit, carpools, vanpools, and other alternatives to single occupancy vehicles; a general description of future energy and utility needs; proposed development phases, including development priorities, estimated time table for proposed developments, and proposed interim uses of property awaiting development; and a “description” of any proposed street or alley vacation.  

1998 City-University Agreement, Section IIA, Record Doc. 5.24.  The Agreement further requires that the Master Plan and EIS include:

Boundaries surrounding the University and identified as Primary and Secondary Impact Zones in accordance with the map attached… to this Agreement.  The Primary and Secondary Impact Zones will be used to assess and monitor the direct, indirect, and cumulative impacts resulting from all proposed University developments.

Not surprisingly, in reviewing the CMP, the City Hearing Examiner noted that:

The City-University Agreement makes the University’s Master Plan somewhat different from other master plans.  

Hearing Examiner Decision, Record Doc. No. 5.2 at p. 2.  

The University’s 1998 Agreement with the City, referenced and incorporated in SMC 23.69.006, also governs the process by which the CMP is required to be formulated and approved:

Notwithstanding the provisions of any applicable city ordinances, the following procedures will be followed for consideration, approval, and adoption of the University’s Master Plan.

1998 City-University Agreement, Section IIB (emphasis added).  The 1998 Agreement then goes on to describe a “hybrid” process for review and adoption of the CMP, that provides for regimented participation by the public and other interested parties.  The process includes some elements from the City Council’s quasi-judicial and legislative procedures, but at no point does the 1998 Agreement label the decision to be made “quasi-judicial.”

C.
The UWCMP Is Unique Among Institutional Master Plans

Pursuant to the terms of the 1998 Agreement, the University’s CMP is described in the Master Plan itself and the Final EIS as including the following:

· Goals and policies to guide campus conservation and development for the life of the plan, which is expected to be the 10 year period of 2002 to 2012;

· Proposed activities include construction of approximately 3 million square feet consisting of 60 potentially-developable sites;

· Proposed activities may include demolitions, remodeling, renovations, and new construction;

· Potential addition of new and enhanced open spaces;

· Modification of the University’s Transportation Management Plan (TMP)… 

· Analysis of potential vacation of portions of 2 streets, 4 alleys, and 3 aerial street vacations; and

· Applicable development standards (e.g., land use designations, height limits, set backs, etc.)

Final Environmental Impact Statement, Vol. 1, September 2001, University of Washington Master Plan Seattle Campus, Record Doc. 5.14, at i-ii (emphasis added).  As discussed in substantially more detail below, these long-range planning goals, objectives, and policies, together with the CMP’s express modifications to applicable development regulations, make the CMP a GMA subarea plan and development regulation subject to this Board’s review.

III. 
ARGUMENT AND ANALYSIS

A.
Substance, Not Process, Determines Nature Of Land Use Action By Council and University:  City/University Focus On “Process” Is Misplaced 

1.
Growth Boards Look To the Language and Substance Of Documents In Determining Whether They Have Subject Matter Jurisdiction

Early in this Board’s history of determining the limits of its subject matter jurisdiction, it noted that post-hoc characterizations of enactments by local officials were not generally reliable – and, more importantly – unfairly removed from the public review process the legislative intent behind the enactment.  Therefore, the Board emphasized the importance of looking to the language of the enactment and the GMA itself to determine whether it came within the Board’s jurisdiction:

It is the language of the GMA-enacted document itself and the language of the GMA and its policy rationale that control the Board’s decision. The general public does not have the luxury of easily obtaining affidavits or declarations that explain legislative intent.  Instead, citizens must rely on the language of the as-adopted local enactment and the GMA.  
That is what also guides the Board’s decision making, not what a staff member or even an elected official states about the enacted document or the GMA.

Seattle v. Northgate Mall Partnership, CPSGMHB No. 93-3-0009, Order Granting Motion to Dismiss, November 8, 1993, at 7.   Similarly, the Western Washington Growth Board has noted that, in determining whether a City’s action is or is not a development regulation, subject to Board review:

Nowhere in the GMA definition of a development regulation has the legislature incorporated the concept of intent of the parties to determine whether an action is or is not a development regulation.

Servais v. City of Bellingham and Western Washington University, WWGMHB No. 00-2-0020, Final Decision and Order, October 26, 2000, at 3 (emphasis added).  In light of this the Board should ignore the post-hoc “spin” placed on the CMP adoption process by the City and University and instead base its decision on the language and substance of the CMP and the 1998 Agreement.

2.
The CMP, In Substance, Nature and Function, Is A Subarea Plan

The City and University do not dispute that subarea plans fall within the Board’s subject matter jurisdiction.  This Board has held:

By whatever name (e.g., neighborhood plan, community plan, business district plan, specific plan, master plan, etc.) a land use policy plan that is adopted after the effective date of the GMA and purports to guide land use decision making in a portion of a city or a county, is a subarea plan within the meaning of RCW 36.70A.080.  While a city or a county has discretion whether or not to adopt such an optional enactment, once it does so, the subarea plan is subject to the goals and requirements of the Act and must be consistent with the Plan.

Radabaugh v. City of Seattle, CPSGMHB No. 00-3-0002, Final Decision and Order, July 26, 2000, at 12, fn. 5, citing West Seattle Defense Fund v. City of Seattle (WSDF III), CPSGMHB No. 95-3-0073, Final Decision and Order, April 2, 1996, at 25 (emphasis added).  Earlier, the Board had held:

A city may choose to undertake optional neighborhood planning, pursuant to RCW 36.70A.080; however, those neighborhood plans must comply with the Plan and with the requirements of the GMA.

Benaroya v. Redmond, CPSGMHB No. 95-3-0072c, Final Decision and Order, June 17, 1996, at 22.  This Board also held in City of Seattle v. Northgate Mall Partnership, CPSGMHB No. 93-3-0009 (1993), at 11, that:

A comprehensive plan for GMA purposes has general application throughout the whole jurisdiction.  A plan that covers a subset of that area, such as the Northgate area of Seattle, is too localized to be an area-wide comprehensive plan.  It applies only to a discrete area within the whole.  Accordingly, a document such as the final Northgate Plan, if brought into compliance with the GMA, would constitute a subarea plan.

In light of this, the City/University are correct in noting (Motion, at 7) that: “the nature and function of a subarea plan is analogous to that of the jurisdiction-wide comprehensive plan.”  

As noted above, the 1998 City-University Agreement,
 executed in order to facilitate the formulation and adoption of the new CMP, acknowledges that the Agreement – and thus the 2002-2012 Campus Master Plan the Agreement was designed to facilitate -- represents “comprehensive planning” of University development:

Both parties recognize the need for coordinated comprehensive planning of University development in order to allow the University to pursue its goals in instruction, research, and service to Seattle and the broader society and, at the same time, to foresee, assess, and mitigate the direct, indirect and cumulative impacts of long term development on the physical and human environment and on the City’s services.

1998 Agreement, Record Doc. 5.24, at 2.  The Hearing Examiner also agreed that the CMP was essentially a planning document, specifically noting in her findings and conclusions that:  “Once a master plan is approved it serves as a guide for future institutional development.”  Hearing Examiner Decision, Record Doc. No. 5.2 at p. 2 (Emphasis added).  This notwithstanding, the City and University now claim that the Master Plan is not a subarea plan requiring consistency with the GMA.  This position is untenable.  
a.
Like a Comprehensive Plan, The CMP Contains “Goals,” “Objectives” and “General Policies”
The CMP contains “Goals and Objectives” (CMP Ch. II)
, “General Policies” (CMP Ch. III)
 and a “Development Program” (CMP Ch. IV)
.  The terms: “goals,” “planning context,” “general policies,” and “conceptual” describe a planning process, NOT a permit application or approval.  

Further, these “Goals and Objectives”, “General Policies” and “Development Program” bear a striking resemblance to the goals and policies found in each and every one of the neighborhood plans included in Seattle’s GMA Comprehensive Plan as Subarea Plans.  For example, the Campus Master Plan contains the following goal:

The Campus Master Plan should ensure access to and within the campus, maximizing non-vehicular travel, emphasizing pedestrian routes for all pedestrians and promoting the design of environments to be usable by all people, to the greatest extent possible, without the need for special arrangements of adaptations.

CMP at p. 9.  Similarly, the North Rainier neighborhood plan contains a goal for “a neighborhood served by a network of streets with amenities for pedestrians and bicyclists.”  Seattle Comprehensive Plan at NP-167.  In the same vein, the Eastlake Neighborhood Plan contains a goal (EL-G2) providing that:

A safe and interesting streetscape with pedestrian activity….  

Seattle’s Comprehensive Plan, Record Doc. 7.1, at NP 107.   

The general policies found in the Neighborhood subarea plans also directly correspond to the “General Policies” found in the CMP.  As the CMP itself explains:

General policies related to the Campus Master Plan are the broader-level guidelines to be considered with development projects.  They include issues related to general land use of the campus, building design, landscape and open space, site development policies, and issues specific to the campus waterfront.

CMP at 19.  “Site specific development approvals” do not contain long-term goals, objectives, and general policies.  The City and University’s assertion that the CMP is nothing more than a building permit-like approval should be dismissed.

b.
The City itself Labeled The CMP A Nonproject, Planning Action, Under SEPA

Notwithstanding the Board’s preference to review the language and substance of the document itself in determining its own jurisdiction, contemporaneous characterizations (rather than ones concocted by the City expressly for its Motion to Dismiss) by City reviewers can be extremely illuminating.  In its review of the CMP, pursuant to the State Environmental Policy Act (“SEPA”), Seattle’s Department of Design, Construction, and Land Use (“DCLU”) noted:

The environmental impacts of this nonproject action have been analyzed and environmental documents prepared by the University of Washington.  A nonproject action means an action that is different or broader than a single site-specific project such as a master plan
… since the master plan is a conceptual master plan, these documents provide a programmatic-level environmental impact and analysis for potential campus development that is expected to occur during the lifetime of the Master Plan.

Analysis and recommendation of the Director of the Department of Design, Construction and Land Use (“DCLU Report”), Record Doc. 5.16 at p. 18 (emphasis added).  The SEPA rules define “nonproject” as:

Actions which are different or broader than a single site specific project, such as plans, policies, and programs.  

WAC 197-11-774.   In addition, WAC 197-11-704 provides:


Nonproject actions involve decisions on policies, plans,

or programs.

Among the specific types of actions listed as “Nonproject Actions” in the SEPA rules, are:

The adoption or amendment of legislation, ordinances, rules, or regulations that contain standards controlling use or modification of the environment; the adoption or amendment of comprehensive land use plans or zoning ordinances; and the adoption of any policy, plan, or program that will govern the development of a series of connected actions…  

Clearly, the City’s own review agency considered the CMP to be a planning document, rather than a “site-specific development approval” as the City and the University now assert.

c.
The University Labeled Its CMP “Programmatic and Conceptual In Nature”

Throughout the CMP formulation and adoption process, the University itself repeatedly characterized its CMP as “programmatic and conceptual in nature,” asserting that site-specific development conditions – typically attached to site specific development approvals – would be “premature.”  See, e.g., University’s Response Matrix re DCLU and CUCAC reports, Record Doc. 5.27 at 11. 

Further, the 2002-2012 CMP is intended to be even more conceptual than the University’s 1991-2001 General Physical Development Plan (“GPDP”).  The University describes its 1991-2001 Master Plan (GPDP) as follows:

The GPDP for 1991-2001 sets out goals, the planning context, and assumptions and describes general policies and plans for land use, design, open space and landscaping, site development, and transportation… It outlines a conceptual 10-year development program and provides sector plans detailing proposed development plans and identifying alternative sites.

University of Washington 2000 Annual Report, General Physical Development Plan, Record Document 5.28, at 1 (emphases added).  However, throughout the master planning process for the new CMP, the University emphasized – with the City’s ready acceptance – that the new Campus Master Plan is not only a new “conceptual plan,” but that it need be even more flexible than the predecessor 1991 General Physical Development Plan (“GPDP”) described above.  The 2000 Annual Report explains:

The 2002-2012 Master Plan will be more flexible and conceptual, evaluating the interrelationship between open space, circulation patterns, and building sites.  Although decisions about siting specific projects will be determined by the University’s ongoing Capital Planning process, the plan will set forth guidelines for future buildings decisions.  The CMP will also project the University’s 10 year population growth and development needs, update the Transportation Management Plan (TMP) and integrate with the University Neighborhood Plan. 

(emphasis added).  Similarly, Seattle’s DCLU stated: 

Whereas the GPDP is relatively specific in terms of identifying academic uses or programs for certain areas of the campus, the proposed master plan identifies possible development sites without regard to a specific academic use or program.

Record Doc. 5.16, at p. 3.  

Last October, the University even objected to the City Council’s preliminary recommendation that the CMP be amended to include a development program in a level of detail comparable to the General Physical Development Plan, asserting:

The Council amendment is not supported by the record.  The record indicates that the level of detail comparable to the 1991 General Physical Development Plan (GPDP) is not possible, reasonable, or prudent… In 1991, in the GPDP, the University provided detailed and proposed buildings, uses and timeframe for development.  This detail proved to be inaccurate:  two major and seven minor Master Plan amendments were required; and only 19 of the 42 projects identified in the GPDP were actually constructed within the 10 year planning period of the GPDP.  The Master Plan amendment process was time-consuming and costly to both the City and the University.  We believe that the CMP provides a more accurate plan which will reduce costs to the government, both city and state, by eliminating the need for frequent costly amendments.

Equally important, the inaccurate building identification and the piecemeal amendment process that occurred during the GPDP term did not foster a comprehensive view of development or predictability hoped for in master planning.

The University went on in the same comments to explain that the CMP is intended to provide “general guidelines and development characteristics under which the potential building sites would be developed.”  Record Doc. 1.11, at 8 (emphasis added).  It also noted that the “sector plans detailing proposed development plans and identifying alternative sites,” contained in the 1991 GPDP,
 are no longer included.  The University cannot have it both ways.  If it wants to trade long-range flexibility for short-term specificity, it must show that its CMP – like any other subarea plan – complies with the GMA.

The CMP purports to guide land use decision making in a portion of Seattle, and it was adopted by the City as such.  Thus, pursuant to the Board’s holding in Radabaugh, the CMP is a subarea plan subject to the GMA and this Board’s jurisdiction.  


2.
The CMP Contains Substantive Development Regulations


As the City and University acknowledge (City/Univ Motion at p. 7)  the Board also has direct review authority over development regulations adopted by jurisdictions planning under the GMA.   RCW 36.70A.030(7) defines “development regulations” as:

The controls placed on development or land use activities by a county or city.

Pursuant to the 1998 Agreement and SMC 23.69.006, one of the fundamental purposes of the University’s Master Plan is to modify and at least partially supplant the City’s own (GMA) development regulations within the University’s Overlay District.
  To this end, the CMP contains substantive development regulations that augment, modify and supplant the major institution development standards found in the Seattle Land Use Code.  Chapter V of the Campus Master Plan (“Development Standards”) provides:

This section outlines the development standards to be applied to and processes for review of proposed development within the campus boundaries, including provisions addressing architectural and landscape review, height, setbacks, light and glare, signage, telecommunications, parking, open space, and environmental issues.  This section also describes how square footage and height are calculated.  All University of Washington development occurring within the Major Institution Overlay (MIO) boundaries must follow the standards outlined in this section.

CMP (Record Doc. 5.26) at 121.  It goes on to establish specific minimum setback requirements for new University buildings and the methodology for gross square footage (gsf) calculation. CMP at 125.  It lists allowable ground floor uses and specific requirements for landscaping and open space, light and glare, modulation, parking quantity, parking space dimensions, signs, temporary facility, and development review.  Id.
  Significantly, the Seattle Land Use Code establishes development regulations for each of the City’s many zoning designations, in an identical fashion:  e.g., structure height limits
, setback requirements
, light and glare
, modulation requirements
, parking and access
, open space requirements
, and uses.

The “Development Standards” chapter of the CMP further provides:

The University’s process for design environmental review helps ensure that the architectural and environmental quality of the campus is enhanced when new development occurs.

CMP (Record Doc. 5.26) at 122.  Thus, rather than being a “site-specific development approval,” as asserted by the City and University (Motion at 4-13), the CMP actually purports to establish the land use policies (including “goals and objectives”) and development standards (including “design environmental review”) that will be the applicable land use review criteria for specific development projects proposed by the University over the next ten or more years.  In fact, the Final Environmental Impact Statement explicitly provides that any proposed demolition, street vacations, master use permits, drainage control plans, street improvements and building permits will require subsequent approvals by the City of Seattle.  Id. at iii-iv.


 The bottom line is that the CMP is no more a “site specific development approval” than the zoning code is “site specific” in that it applies zoning to many different “sites.”  As a planning document and set of development regulation adopted by the City of Seattle, the CMP is subject to review by this Board.

3.
Western Washington Growth Board Has Held Institutional Master Plan Agreements To Be GMA Planning Documents

The Western Washington Growth Board appears to be the only Board that has been asked to address the status of an institutional master plan and/or an agreement between an institution and the local jurisdiction respecting the development of such an institutional master plan, together with defining standards upon which institutional project proposals will be reviewed and approved or denied prior to the adoption of the institutional master plan.  See, Servais v. City of Bellingham and Western Washington University, WWGMHB No. 00-2-0020, Final Decision and Order, October 26, 2000, and Order on Dispositive Motion, August 31, 2000.  In the Bellingham case, the City and Western Washington University (WWU), like the City and UW, here, entered into a Memorandum of Agreement (MOA) to provide interim control over WWU’s growth needs pending the formulation and approval of the Institutional Master Plan (IMP) required by the City.  Like the 1998 Agreement, here, by its own terms, the WWU MOA defined the standards upon which WWU would submit specific projects to the City and under which currently existing development regulations the City would approve or disapprove those projects.  See, Servais, Order on Dispositive Motion, August 31, 2000, at 2.  Similarly, the MOA specifically referenced various Bellingham Municipal Code provisions relating to criteria for approval of building projects.  In addition to specifically adopting some of the City’s development regulations, the MOA – like the 1998 Agreement and the CMP, here --exempted WWU from certain development regulations in the Code.  The Board held:

The MOA implements the Plan through a variety of zoning code applications and exceptions from BMC 20.12, 20.38, 20.40, and 20.42.  It is hard to envision how this agreement does not fall within 36.70A.030(7) which defines development regulations as ‘the controls placed on development or land use activities by a county or city.’

Servais, at 3.  Here, under the UWCMP, different projects in different areas of the campus have different modifications of the zoning code.  As the Western Board held:

The legal effect of those modifications is an amendment to the Zoning Code within the confines of the [University] campus.

Servais at 3.


Further, the 1998 City/University Agreement and the CMP are easily distinguished from the Interlocal Agreement at issue in Burien, et al. v. Sea-Tac and Port of Seattle, CPSGMHB No. 98-3-0010, Final Decision and Order, August 10, 1998 (the negotiation and execution of interlocal agreement that directs application of development regulations to specific area, but does not actually modify development regulations, is not subject to Growth Board’s review).  The 1998 Agreement and the CMP here in fact not only dictate the form, substance and timing of proposed modifications to the Land Use Code requirements, but these GMA documents in fact modify the Code in many respects.
  As in the Bellingham case, the 1998 Agreement and the CMP direct not only the application of the zoning code to different areas of the University campus, but modify the otherwise applicable development regulations and exempt the University from certain provisions of the same.  Thus, the CMP constitutes development regulation subject to the Board’s review under the GMA.

B.
The Kind Of Public “Process” Used To Approve And Adopt A Planning Document Is Not Determinative Of The Ultimate Action Taken
1.
The UWCMP Was Adopted Through A Unique Process Established In the 1998 Agreement
As noted above, the Seattle Land Use Code effectively exempts the University of Washington from the application of the land use code sections governing the adoption of Major Institution Master Plans (MIMPs). SMC 23.69 et. seq.  The City and University assertion (Motion at p. 2) that “the City processed the University’s MIMP application as a quasi-judicial land use decision pursuant to SMC 23.76.052” is entirely without support in the record or the law.  The Seattle Land Use Code instead adopts by reference the 1998 Agreement.  That Agreement, in turn, describes an alternative, highly detailed process for review – by the City, the University and the public – and adoption of the CMP, “notwithstanding the provisions of any applicable City ordinance.”  1998 Agreement (Record Doc. 5.24) at II.B.  It is no accident then that the City and University never once discuss in their Motion to Dismiss the 1998 Agreement and its unique application to the CMP process.  It is further telling that the City and University did not attach the 1998 Agreement or the CMP itself as exhibits to its motion, for the Board’s own, independent review.

The 1998 Agreement sets forth, in Section II.B, “Procedures for Consideration, City Approval, and University Adoption of the University Master Plan.”  The review procedures include a public participation process that combines aspects of legislative and quasi-judicial processes.  The procedures require the University and City to hold meetings with the City University Community Advisroy Committee (“CUCAC”) which are open to the public, and to submit the various iterations of the CMP to the City and CUCAC for recommendations, and to the public for comments.  1998 Agreement, II.B.  

Contrary to the City and University assertions (Motion at 3, 4, 8, 11-13) that the University’s Campus Master Plan was approved by the City pursuant to the quasi-judicial process for “Type IV” land use decisions set forth at SMC 23.76.004(C), the 1998 Agreement does not label the CMP adoption process as “quasi-judicial.”  Moreover, the process that was actually followed under the 1998 Agreement differs in many significant respects from the “Type IV” process.  In fact, the way the process is described in that document, it appears more akin to a “Type V” Council legislative decision as described in the Seattle Land Use Code (SMC 23.76.062) in that it calls for a separate public hearing by the City Council.  1998 Agreement, II.B. 10.
  In contrast, Type IV decisions (governed by SMC 23.76.052) call for the Hearing Examiner to conduct a public hearing, “which shall constitute a hearing by the Council.”  SMC 23.76.062, governing Type V (legislative) decisions, provides that the “Council shall itself conduct a public hearing” but that:

The Council may also appoint a hearing officer to conduct an additional fact finding hearing to assist the Council in gathering information.

This process  is essentially what the 1998 Agreement called for.  Thus, in this respect, the hybrid CMP adoption process set forth in the 1998 Agreement borrowed more from the City’s Type V (legislative) process than the Type IV (quasi-judicial) process.  

2.
The City Attorney Himself Opined That The Adoption Process Was Legislative
Although the City and University now assert that the process used to review the CMP was of a “quasi-judicial” nature, there were instances during the review process when the City and University found it unavoidable to treat it as a more open, legislative, process.  In fact, when pressed, they even obtained an opinion from the City Attorney himself, Tom Carr – never provided to the public -- holding that the process was, actually, a legislative one, and therefore amenable to the submission of further comments (from the City and UW only, of course) outside the procedures established pursuant to the 1998 Agreement.

Discussion of this legal opinion arose last fall, when DCLU and the University had submitted comments to the Council in violation of the procedures which the Council had enforced against the public.  See, Record Documents 2.6 and 2.7.  Subsequently, the Mayor submitted a memorandum to the Council, urging it to reject various CMP conditions proposed by neighborhood groups.  Record Document 2.3.  When these participants complained, the City Attorney acknowledged, at the Council’s September 9, 2002 Briefing Agenda meeting, that he had opined that the Executive and University were free to go outside the procedures which had been followed to date, because adoption of the CMP was essentially a “legislative” process.
  

The City Attorney’s about face, and other evidence related to it was excluded from the record produced by the City, which might have been acceptable if the City had not now brought a motion directly implicating the question which the City Attorney addressed.  In addition, the tape of the 9/9 Briefing Agenda Meeting at which the City Attorney discussed what he had done was never provided to Petitioners – notwithstanding their request—even though it is listed in the Record Index as Document 6.5.

3.
The Board Should Not Accept The City’s Invitation To Elevate Form Over Substance In Reviewing The CMP
The existence of a quasi-judicial process is only considered as one element in determining whether a jurisdiction’s action was quasi-judicial or legislative.  Raynes v. Leavenworth, 118 Wn.2d 237, 243-245, 821 P.2d 1204 (1992).  Once again, the critical issue is the nature of the decision; the process used is not determinative.  Id.
The City and University attempt to persuade the Board that it should elevate form over substance, by calling the unique procedures outlined in the 1998 City-University Agreement “quasi-judicial” and arguing that the City’s current characterization of the process should govern the legal nature of the City’s decision: the actual action taken.  

There is nothing in the GMA that prevents a jurisdiction using a structured public participation process like that set forth in the 1998 Agreement for the CMP adoption process.
  However, establishing such a process does not automatically re-designate the jurisdiction’s ultimate action from legislative to “quasi-judicial,” removing it from the Board’s jurisdiction.  If the Board were to agree with the City/University assertion here that a city planning under the GMA can transform an otherwise legislative planning action subject to the Growth Board’s jurisdiction into one immune from the Board’s review, simply by characterizing the public participation process as “quasi-judicial,” it would jeopardize the Board’s jurisdiction for GMA review.   

If the Board reviews the substance – the nature and form -- of the City’s legislative approval here, which was to adopt a planning document to guide and regulate “potential” future development in a densely developed, 700-acre area within the City of Seattle over the next 10 years, it will find that the approval comes within the Board’s subject matter jurisdiction.  To allow the City and University of Washington to avoid GMA review of this significant planning document and development regulation, would result in insulating the 700-acre “site” – containing approximately 250 buildings (nearly 15 million square feet), substantial open space areas, numerous sports facilities and public rights of way – from review under the GMA.  Final Environmental Impact Statement, Section III (Record Doc. 5.14) at 96-98.

Some cities – and state agencies – may be loathe to have their GMA planning actions subject to potential Growth Board appeals, and may – through future re-characterization of the adoption processes (perhaps even under the “auspices” of RCW 36.70A.130) -- attempt to remove these actions from the Board’s purview.
  However, the intent behind the Growth Management Act would be fatally frustrated if jurisdictions and state agencies otherwise required to plan and regulate under the GMA were permitted to utilize such a stratagem.

C.
Property Ownership Is Irrelevant To Land Use Planning and Regulation

Contrary to assertions made by the City and University (Motion at 11), the CMP approval process here did not involve the application of existing legislative standards (development regulations) to a specific parcel, as alleged by the City and University.  Rather, the CMP adoption is clearly an area-wide decision, adopting land use policies and development standards that will apply to a 700-acre area (not to mention the primary and secondary impact zones), consisting of multiple parcels.

Further, the City and University mischaracterize this Board’s decision in Pilchuck/ Newberg Organization v. Snohomish County.
  Motion at 12.  In doing so, the City and University focus on the fact that the use reclassification involved in that case affected multiple ownerships of land, whereas the Campus Master Plan only affects the University’s property.  Based on this, the City and University argue that, because their planning document only affects the University’s property, it must be a “site-specific” quasi-judicial approval immune from the Board’s subject matter jurisdiction.  This is incorrect.  

In fact, in Pilchuck, this Board specifically declined to make a bright line rule based on the number of land owners, noting that such a rule would be “ripe for abuse and not an acceptable test.”  Pilchuck at 13.  Instead, the Board noted the difficulty of drawing bright lines, citing to the Washington Supreme Court’s admonition in Raynes v. Leavenworth,
 that:

No clear line can be drawn between judicial, legislative and administrative functions of local decision-making bodies.  Judicial actions have no single essential attribute.  Instead, a number of factors are important to the determination.  If a proceeding of a decision-making body has a sufficient number of relevant characteristics, it may be considered quasi-judicial in nature.  Thus, no test should be rigidly applied.  Rather, a flexible approach should be employed which gives ample consideration to the functions being performed by the decision making body.

Raynes, at 243 (emphasis added).  

Land use regulation and planning is not based on ownership, but on land use.  As in Pilchuck, here, there are a multiplicity of parcels (even if they are largely under the same ownership) and uses.  It is therefore inappropriate to pretend that the Master Plan policies, guidelines and development standards found in the CMP are nothing more than a “site-specific development approval.”  See, also, RIDGE v. Kittitas County, EWGMHB No. 00-1-0017, Final Decision and Order, June 7, 2001 (subarea plan for 6,000-acre site wholly-owned by Trendwest Resorts, reviewed by Eastern Washington Growth Board).

D.
The General Rezones For the Major Institution Overlay District Are Legislative In Nature And Therefore Within The Board’s Jurisdiction

Area-wide rezones, involving the exercise of the legislative body’s policy-making role, are legislative actions.  Raynes v. Leavenworth, 118 Wn.2d 237, 248, 821 P.2d 1204 (1992).  “Such actions are not made quasi-judicial simply because they affect specific individuals, even if the method chosen by the legislative body to acquire input from property owners allows the owners to specifically discuss their own properties.”  Holbrook, Inc., v. Clark County, 112 Wn. App. 354, 365, -- P.3d – (Div. II June 28, 2002).  

According to the courts, the determining factor is whether the decision is a policy-making one:  

Although legislative decisions may appear adjudicatory when groups focus on how the particular decisions will affect their individual rights, all policy decisions begin with the consideration and balancing of individual rights.

Id., citing and quoting Raynes, at 249.  Furthermore, the courts have held that the revision of a community plan “in the nature of a blueprint and policy statement for the future” is legislative in nature.  Westside Hilltop Survival Comm. V. King County, 96 Wn.2d 171, 176, 634 P.2d 862 (1981). 

Contrary to the City and University assertions (Motion at 14) that the City’s decision to approve the rezones proposed in the CMP were “site specific” rezones and therefore untouchable by the Board, the cumulative rezones throughout the CMP adoption process were referred to as a general “rezone for the overlay district” and were always included, for example, in the Council meeting agenda, as part of the CMP.
  See, e.g., Record Doc. 4.7, Council Meeting Agendas for the following dates – December 16, 2002, December 3, 2002, August 6, 2002, July 16, 2002, July 2, 2002, and June 18, 2002. 

The fact that petitioners focus their current challenge on the City’s approval of the height increase for the golf driving range area as part of the over-all rezoning does NOT alter the fact that rezoning was processed by the City generally on an area-wide -- not on a site-specific rezone basis.  In fact, the record reveals that no separate application for any site specific rezone was filed with the City, as the Land Use Code would have required.  SMC 23.76.012.  To the contrary, the DCLU report described the rezone proposals as follows:

The University is requesting an amendment to the MIO Height District in three general locations.

Record Doc. at p. 6 (emphasis added).  Thus, the several MIO District rezones proposed by the University were part of the CMP itself, their nature and function “a blueprint and policy statement for the future.”  The Council’s adoption of the ordinance approving the CMP -- a subarea plan and development regulation -- and its proposed amendments to the MIO District was therefore legislative and subject to the Board’s review.

The rezoning -- part of a GMA subarea plan that actually amended the zoning code by modifying substantive development regulations -- must be reviewed by this Board as part and parcel of that plan.  To segregate the MIO District rezones from the Subarea Plan establishing them would thwart GMA goals for coordinated land use planning and review.
E.
Petitioners Meet GMA Standing Requirements To Challenge Ordinance No. 121020
To establish “appearance” standing under the GMA, petitioners must demonstrate that they participated orally or in writing before the City regarding the matter upon which review is being requested.  RCW 36.70A.280(2)(b).   To establish standing under the APA petitioners must allege that they were prejudiced by the City's action, that their asserted interests are among those that the agency (the City) was required to consider when it engaged in the challenged action, and that a judgment in favor of petitioners would substantially eliminate or redress the prejudice caused by the agency action.  RCW 34.05.530; RCW 36.70A.280(2)(d). Petitioners satisfy these requirements.

As set forth in the Petition for Review (¶¶ 5.1 – 5.7), there can be no question that petitioners “participated” extensively in the CMP adoption process.  They commented -- orally and in writing -- on the draft master plan and environmental impact statement (EIS), the "final draft" CMP and the Final EIS, and they were granted party status before the Hearing Examiner.  They then petitioned the City Council for further consideration, establishing themselves as "interested parties" in the Council's review of the CMP as well.  

Throughout this entire process, petitioners believed they were participating in the City's GMA comprehensive plan amendment process because they understood the CMP would be adopted by the City as a GMA comprehensive plan and/or development regulation amendment, pursuant to the GMA requirements. 

Petitioners specifically raised below the issue respecting the City’s failure to require the University to show how its CMP would meet GMA goals and requirements respecting land use, housing, capital, facilities, future needs, financing, utilities, open space, and recreation.  See, e.g., May 24, 2002, comment letter from Friends of Brooklyn, Record Doc. 3.28 at pp. 3-6.  In that letter, Friends of Brooklyn stated:

The City must require a more specific plan from the University as to how it will meet the State of Washington Growth Management Act requirements for the following elements.  The University of Washington has requested permission from the State to add 5,000 to its enrollment levels and 9,000 to its staff.

…

The City of Seattle should require that the University of Washington Master Plan contain more specific detailed analysis and explanation of how it plans to mitigate the following requirements of the State of Washington Growth Management Act.

Id.  In addition, comments from the public on the Draft Environmental Impact Statement included concerns regarding the vagueness and gaps in the CMP and lack of specification as to development timelines or phases and how these shortcomings would be inconsistent with the coordination contemplated by the State Environmental Policy Act and the GMA.  See, e.g., FEIS Volume 2, Record Doc. 5.15, January 10, 2001 letter from Seattle Community Council Federation, at p. 2.
In addition, the City’s process itself contributed to petitioners’ understanding that this was a GMA planning process that would result in the City’s adoption of the CMP as an GMA subarea plan.  For example, as noted above, City process documents such as the DCLU analysis and recommendation and Council agenda explicitly referred to the CMP rezones as “”general rezones for the overlay district” rather than “site-specific” rezones.
  

However, unbeknownst to petitioners, within a few days of adopting the CMP, the City adopted its 2002 comprehensive plan amendments in separate legislation (Ordinance No. 121020), which studiously avoided mention of the CMP.
  Throughout the CMP adoption process, the City had never advised that the CMP adoption would not be incorporated into its annual Comprehensive Plan amendments, never disabused participants such as Friends of Brooklyn (a petitioner here) of their understanding that the GMA applied. 
 
Now the City and University baldly assert (Motion at p. 14) that, because the City unilaterally decided -- perhaps even at the last minute -- to withhold the CMP adoption from the ordinance adopting the annual comprehensive plan amendments (Ordinance No. 121020), petitioners' extensive participation in the subarea planning process does not give petitioners standing to challenge the legislation that should have – but did not – include adoption of the subarea plan.  Ordinance No. 121020.  This argument is disingenuous.  The GMA does not authorize a process in which the City can deprive potential petitioners of standing by pulling the rug out from underneath them, depriving them -- after years of participation in the planning process -- of an opportunity to obtain review by this Board. 

As discussed at length above, the GMA requires that the CMP be included in the City’s legislation updating its Comprehensive Plan and development regulations.  Whether the CMP’s omission from this amendment legislation was the result of deliberate gamesmanship or simple inadvertence on the part of the City, the public is entitled to seek review of the comprehensive planning ordinance for its failure to include such GMA plans and development regulations required to be included under RCW 36.70A.130.  Otherwise, the public would be unable to redress the substantial prejudice incurred.

F.
Petitioners Meet SEPA Standing Requirements To Challenge Ordinance No. 121041
The City and University assert (Motion at 15), erroneously, that petitioners have not met the "injury in fact" requirement for SEPA standing, citing only Trepanier v. City of Everett, 64 Wn.App. 380, 382-384, 824 P.2d 524 (Div. 1 1992).   However, Trepanier has been followed by cases that provide a more complete discussion of the two-part test to establish SEPA standing:  (1) The interest that the party is seeking to protect must be “arguably within the zone of interests to be protected or regulated: by SEPA; and (2) the party must allege an “injury in fact,” i.e., that he or she will be “specifically and perceptibly harmed” by the proposed action.  See, e.g., Suquamish Indian Tribe v. Kitsap County, 92 Wn.App. 816, 828-830, 965 P.2d 636 (Div. 1 1998); and Anderson v. Pierce County, 86 Wn. App. 290, 299-300, 936 P.2d 432 (Div. 2 1997).  The City does not dispute the fact that petitioners meet the first (“zone of interests”) prong of the test.  To meet the injury-in-fact requirement, petitioners must allege specific and perceptible harm.  Anderson, at 299.  
As set forth in the Petition for Review (¶¶ 5.5-5.7), petitioners are community organizations comprised of residents, and property and business owners in the neighborhoods immediately surrounding the University.  In fact these neighborhoods groups draw their membership from areas within what the City and University have expressly designated the University's primary and secondary impact areas.  FEIS, Figure 18, Record Doc. 5.14, at p. 121.  The University's 10-Year CMP -- with its potential for over 3 million square feet of new development of over 60 potential new construction projects on-campus, and unquantifiable new property acquisition, leasing and development off campus in the primary and secondary impact areas, will undeniably result in detrimental effects on petitioners' members' properties, residences and businesses.  In going about their daily lives, petitioners must share many of the same infrastructure, including sidewalks, streets, and parking facilities, with the University's “population” of 55,500 students, faculty and staff.  Further, petitioners' neighborhood environment, streets, and vistas will be detrimentally effected by increased height districts on the campus boundary with the neighborhoods, and unrestricted property acquisition, leasing and development by the University -- off-campus -- in petitioners' neighborhoods which is likely to further squeeze out the much-needed small business and multi-family housing stock, in favor of large, institutional development.

The assertions by the City and University respecting petitioners’ lack of SEPA standing is particularly shocking in light of the fact that many of the petitioners (e.g., LCC, UPCC, UDCC and NEDC) actually belong to the City University Community Advisory Committee ("CUCAC"), which the City and University set up and have formally recognized as having a direct interest in University planning and development:  

The University will also consult and exchange information with the City University Community Advisory Committee (CUCAC) regarding the scope and content of the EIS and Master Plan before it is prepared.  

1998 Agreement, Section II.A.3.  The fact that the City now asserts that these long-standing groups lack standing to bring this appeal under SEPA is capricious and suggests that this is a desperate argument to avoid the merits of the appeal -- in contravention of the City's own legislation and the 1998 City-University agreement.
Even if the foregoing were not true, Suquamish held that parties owning property adjacent to a proposed project who alleged that the project would injure their property had standing under the 'injury in fact" requirement.  Suquamish Indian Tribe v. Kitsap County, 92 Wn.App. 816, 829-830, 965 P.2d 636 (Div. 1 1998); see,also, Save a Valuable Environment v. City of Bothell, 89 Wn.2d 862, 868, 576 P.2d 401 (1978)(neighbors of proposed shopping center had standing where they alleged that a rezone to permit construction of the center would have serious detrimental effects on the environment and economy of the area.)  

Further, under the Trepanier/Anderson/Suquamish standard, project adjacency is not even required to establish “injury in fact” standing.  The cases have held that even a petitioner who lives along roads that will be affected by a proposed project’s increase in traffic on those roads has standing to challenge the proposal.  Suquamish at 831; citing Anderson v. Pierce County, 86 Wn. App. 290, 300, 936 P.2d 432 (Div. 2 1997).  

In light of the foregoing, there is no colorable claim that petitioners lack standing under SEPA.  The Board should deny the City’s motion to dismiss.
CONCLUSION


For all the reasons discussed above, the City/University joint motion to dismiss should be denied.


DATED this _____ day of __________________, 2003.

	
	HELSELL FETTERMAN LLP

By






    Peter J. Eglick, WSBA #8809

    Jane S. Kiker, WSBA #21586

Attorneys for Petitioners Laurelhurst Community Club, et al.
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� Record Document 5.26.


� Record Document 5.14 and 5.15.


� Record Document 5.2.


� Record Document 5.16.


� These statistics are attached hereto as Appendix A.  Petitioners request that the Board take judicial notice of this data.


� A map showing the primary and secondary impact areas is included as Figure 18 of the FEIS (Record Document 5.14), at 121.


� Record Document 5.24.


� In addition to these 60 potential development sites, the University expects to carry over approximately eight potential development sites from the 1991 GPDP.  Id. 


� Record Document 5.24.


� Record Document 5.26 at 7.


� Record Document 5.26 at 19.


� Record Document 5.26 at 43.


� This again underscores the University’s distinct status vis a vis the City and its CMP.  A Major Institution Master Plan (“MIMP”) adopted by a Major Institution pursuant to the MIO District ordinance typically contains more specifics with respect to the actual uses and construction proposed on a few specific sites (with specific time frames) and therefore may be considered a project action by DCLU.  However, it is telling that DCLU – the agency charged with reviewing these MIMPs -- is the first to point out that the University’s CMP is unique and therefore involved “nonproject,” “programmatic-level” review by the City.


� 2000 Annual Report, cited and quoted above.


�  See, SMC 23.69.006 and 1998 Agreement (Record Doc. 5.24), at Section IIA.


� See, also, FEIS, at Section II.E. at p. 37 (“Chapter V of the Master Plan identifies proposed modifications and/or clarifications concerning applicable development standards and the University’s internal review process (design and environmental) for development that is proposed on campus.”)  


� See, e.g., 23.44.012; 23.45.009; 23.47.012; 23.49.008.


� See, e.g., 23.44.010; 23.45.014; 23.47.014.


� See, e.g., 23.45.017; 23.47.022; 23.49.010.


� See, e.g., 23.45.012; 23.49.134.


� See, e.g., 23.44.016; 23.45.018; 23.47.030.


� See, e.g., 23.45.016; 23.47.024; 23.49.009.


� See, e.g., 23.44.018; 23.45.004; 23.46.004; 23.47.004.


� As noted above, one of the fundamental purposes of the Master Plan and the planning process is to modify the City’s development regulations that would otherwise apply to the University campus.


� To the extent that the City/University offer arguments on these materials in their Reply, the Board should disregard them or allow the Petitioners an opportunity for supplemental briefing since Petitioners will have had no opportunity to join issue with respondents on these documents.


� This Section provides:


The Council will hold a public hearing to receive comments on the University’s proposed final Master Plan from representatives of the University, CUCAC, and all other persons who filed a written petition for further consideration within fourteen (14) days of the Hearing Examiner’s recommendation.


� The City later partially backtracked, claiming that the process was quasi-judicial; however, not before the extra-record letters had come in.


� In light of this, the Board should deny the Motion to Dismiss or, in the alternative, require the City to further supplement the record with the omitted materials followed by an opportunity for petitioners to submit supplemental briefing.  In connection with this, the Board should review the attached Declaration of Peter J. Eglick (Appendix C).  


� In fact, RCW 36.70A.130 requires jurisdictions to establish public participation procedures for review of their annual comprehensive plan amendments.


� The Board should disregard the bare assertion made by the City and University (Motion at 10) that the Board decision here would affect other Major Institution Master Plans (MIMPs) in the City of Seattle.  This alarmist argument is wholly unsupported by the record, and is a blatant attempt by the City and University to intimidate the Board.  As the Board might recall, this is the exact same argument put forth by the City in the West Seattle Defense Fund case, where it claimed that, to include the 37 neighborhood plans as subarea plans would be too burdensome on the City.  The Board disagreed, and the world obviously has not ended.  No petitioner is asking the Board to find other MIMPs -- adopted pursuant to the MIO -- unlawful, nor is there any evidence that other master plans would be unlawful.  There is no record to support the City/University claim regarding other MIMPs.  These master plans are likely distinguishable, and, in any event, they would have to be addressed on their own merits.


� Order Denying Dispositive Motions, CPSGMHB No. 94-3-0018 (1995) at 9-13.


� 118 Wn.2d 237, 243, 821 P.2d 1204 (1992).


� In each agenda, the item was listed as:


Major Institution Master Plan application by the University of Washington for the 2002-2012 Campus Plan and rezone for the overlay district (Project No. 2007975).


� See, e.g., Record Documents 4.7 (Council Meeting Agendas) and 5.16 (DCLU Report).


� Conversely, Petitioners have appealed the Ordinance adopting the CMP (Ordinance No. 121041) on the grounds that it did not call the adoption out as an amendment to the Comprehensive Plan and GMA development regulations.  Both challenges are directly related to the CMP adoption process, in which it is undisputed that petitioners participated.
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