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*          *          *

SECOND AMENDMENT TO SETTLEMENT AGREEMENT AND DECLARATION OF COVENANTS RUNNING WITH THE LAND


Pursuant to Section 13 of the original Settlement Agreement and Covenants Running with the Land, dated October 23, 1991 and recorded under King County Auditor’s Number 9111150998 (“Original Agreement”), as amended by the First Amendment to Settlement Agreement and Covenants Running with the Land and Ratification Thereof, dated April 6, 1992 and recorded under King County Auditor’s Number 9205120374 (“First Amendment”), this Second Amendment to Settlement Agreement and Declaration of Covenants Running with the Land (“Second Amendment”) is entered into this ___ day of _____, 2005, by, among and between THE LAURELHURST COMMUNITY CLUB (“LCC”), BATTELLE NEIGHBORS (“BN”), and TALARIS RESEARCH INSTITUTE (“Owner”), all Washington nonprofit corporations.


WHEREAS, the Original Agreement, as modified by the First Amendment (together hereinafter referred to as “Agreement”), established development standards, use limitations, and other requirements for the Property located at 4000 NE 41st Street in the Laurelhurst neighborhood of Seattle, Washington, as legally described in Exhibit A (“the Property”, “the Site”); and


WHEREAS, on ____, ____, Owner purchased the Property from Battelle Memorial Institute (“BMI”), which was a party to the Original Agreement and the First Amendment, and pursuant to Section 13 of the Agreement, Owner is a successor to BMI and is bound by the provisions of and a party to said Agreement; and


WHEREAS, on February 3, 2005, the City of Seattle Department of Planning and Development (“DPD”) issued its “City of Seattle Analysis and Decision of the Director of the Department of Planning and Development” (MUP No. 2104047; the “DPD MUP Decision”), approving a master use permit for the future construction of an approximately 98,000 square foot building and other alterations on the Property (“Phase 1 Project”), and accomplishment of some aspects of the Phase 1Project require amendment of the Agreement; and


WHEREAS, the Agreement provides, including in Section 13, for modifications or amendments in writing, and LCC, BN and Owner all desire to make further amendments to accommodate the Phase 1 Project as described in and modified by this Second Amendment.


NOW THEREFORE, LCC, BN and Owner agree to the following:


1.  The parties have agreed to a new binding Site Plan, Exhibit C, dated _______, which establishes new parking and building setbacks on the Property.  Said Site Plan is attached to this Second Amendment and is incorporated herein by reference.  Said Plan shall be substituted for the Site Plan attached to the First Amendment as Exhibit C and will constitute the operative plan for purposes of compliance with the Agreement.

2.  The parties have agreed to a new Proposed Parking, Roadway and Access Plan, Exhibit C.1, dated ______, which establishes new proposed parking locations, new proposed internal roadway locations and widths, and a new proposed configuration of the northwest access, all to be constructed as part of the Phase 1 Project.  Said Proposed Parking, Roadway and Access Plan is attached to this Second Amendment and is incorporated herein by reference.  Said Plan shall be substituted for the Proposed Parking Layout with Setbacks along East Boundary that is attached to the Original Agreement as Exhibit C.1 and will constitute the operative plan for purposes of compliance with the Agreement.

3.  The parties have agreed, in concept, to modify portions of the Landscape Buffering Plan, Exhibit D of the Agreement, along the east Property line, the western portion of the north Property line, and portions of the west Property line in conjunction with the development and operation of the Phase 1 Project.  A conceptual Phase 1 Project Landscape Plan, Exhibit D.1 and dated ____, is attached to this Second Amendment, is incorporated herein by reference and is added to the Agreement.  It is the intent of all parties that a more detailed Phase 1 Project Landscape Plan will be prepared and implemented in accordance with the intent of the conceptual plan and the  provisions of Section 7 of the Agreement, as amended herein.


4.  The parties have agreed to add to the Agreement a new Exhibit E that consists of development plans for the Phase 1 Project and a new Exhibit F that consists of the DPD MUP Decision.


5.  Section 1.2 of the Agreement regarding “Use Expansion” is deleted in its entirety and replaced with the following:



1.2.  Use Expansion.  BN, LCC and Owner agree that further expansion of office and lodging uses consistent with use of the Property as an Institute for Advanced Study may occur consistent with the terms of this Agreement.


Owner agrees that it may expand conference center uses only a maximum of twenty five percent (25%) under the alternate formula below which results in the least total building footprint being created for a particular expansion.  Using a baseline conference room square footage of four thousand fifty two (4,052) square feet, the maximum additional conference room space shall be one thousand thirteen (1,013) square feet.  Using a baseline conference center usage building footprint of fourteen thousand none hundred ninety three (14,993) square feet, the maximum additional building footprint devoted to conference center usage shall be three thousand seven hundred forty eight (3,748) square feet.  Exhibits B and C identify the current conference room square footages and location and the current buildings and footprint area devoted to conference center usage.  An exception to the foregoing limitation on conference center use expansion is allowed as follows:  The two thousand, three hundred seventy (2,370) square foot auditorium proposed in the Phase 1 Project building and shown on Plan Sheet No. ____attached in Exhibit E shall not be subject to the foregoing twenty five percent (25%) expansion limitation.  This exception is allowed only for said auditorium so long as it is limited to 2370 square feet or less and is limited solely to the foregoing use expansion provision.  No other exceptions to the expansion limitations are allowed.

6.  Section 2 of the Agreement regarding “Height” is deleted in its entirety and replaced with the following:


2.  HEIGHT.  In general, the maximum height of any structure or other improvement on the -Property shall not exceed two stories and thirty feet (30’).  By definition, the maximum height shall be the highest point of any structure as measured from the average of the highest point and the lowest point of the pre-construction grade.  Notwithstanding the foregoing, the ridge of a pitched roof may extend up to five feet (5’) above the thirty foot (30’) height limit.  All parts of the roof above the height limit must be pitched at a rate of not less than three to twelve (3:12).  No portion of a shed roof shall be permitted to extend beyond the thirty foot (30’) height limit under this provision.   An exception to the foregoing structure height requirements and limitations is allowed as follows:  The Phase 1 Project building may consist of multiple stories and may have a maximum height of seventy-one feet, six inches (71’-6”), provided that the height, footprint and location of each story or floor is as depicted on Plan Sheet Nos. _____ attached in Exhibit E.  This exception is allowed only for the proposed building in the Phase 1 Project and no other exceptions to the foregoing height requirements and limitations are allowed. 


In addition, any structure located within 130 feet of the south boundary of the Site shall be limited to a maximum height of two stories or twenty five feet (25’).  In this area the ridge of a pitched roof may extend up to five feet (5’) above the twenty five foot height limit.  All parts of the roof above the height limit must be pitched at a rate of not less than three to twelve (3:12).  No portion of a shed roof shall be permitted to extend beyond the twenty five foot (25’) height limit under this provision.  In this portion of the Site, no portion of any structure shall extend more than thirty feet (30’) above the sixteen foot (16’) topographic contour existing on the internal roadway passing through this portion of the Site.


7.  Section 4.1 of the Agreement regarding the setback of building structures and other improvements is deleted in its entirety and replaced with the following:  



4.1  Buildings and Other Improvements.  No building structure or other improvement (with the exception of surface parking areas, landscaping and access roads and pathways) shall intrude into the setback areas on the Site, as shown on the attached binding Site Plan (incorporated herein as Exhibit C) and as further described below.




a.  West Boundary.  A minimum setback of twenty five feet (25’) shall be maintained along the southerly five hundred feet (500’) of the west boundary of the Property and along the west boundary  of the Property that lies north of the south edge of the proposed northwest access road, as shown on Exhibits C and C.1.  A larger, meandering minimum setback that approximates the landscaped buffer area and setback of the building façade proposed in the Phase 1 Project shall be maintained along the remainder of the west boundary, as more specifically shown on Exhibits C and C.1.  An exception to the foregoing setback is allowed as follows:  The Phase 1 Project loading area retaining walls may be constructed in setback area provided that the location, height and footprint of the loading area and retaining walls are as depicted on Plan Sheet Nos. ____ attached in Exhibit E, and provided further that the hours of operation for the loading dock are limited to the hours between 8 a.m. and 6 p.m., Monday through Friday, non-holiday days.  This exception is allowed only for the proposed loading dock retaining walls only as shown in the Phase 1 Project.  No other exceptions to the foregoing setback requirements are allowed. 




b.  East Boundary.  A meandering minimum setback that approximates the western edge of the landscaped buffer area proposed in the Phase 1 Project shall be maintained along the easterly boundary line of the Property, as more specifically shown on Exhibit C.  An exception to the foregoing setback is allowed as follows:  A retaining wall structure not to exceed three feet (3’) in height, measured from existing grade at the face of the downhill side of the wall to the top of the wall, shall be allowed in the setback area along the eastern edge of the proposed parking area, as depicted on Exhibit C.1.  This exception is allowed only for the proposed parking area retaining wall in the Phase 1 Project.  No other exceptions to the foregoing setback requirements are allowed. 




c.  North Boundary.  A minimum setback of ninety three feet (93’) shall be maintained along the easterly three hundred thirty four and fifty six hundredths feet (334.56’) adjacent to the area north of the Site presently zoned Single Family.




A minimum setback of twenty five feet (25’) shall be maintained along the westerly five hundred sixty eight and twenty four hundredths feet (568.24’) of the north boundary adjacent to the area north of the Site presently zoned Multifamily and Commercial.  An exception to the foregoing setback is allowed as follows:  A portion of the garage exhaust vent that is proposed in the Phase 1 Project shall be allowed in the setback area, provided it is in the location and grade depicted on Plan Sheet Nos. ___ attached in Exhibit E.  This exception is allowed only for the proposed garage exhaust vent in the Phase 1 Project.  No other exceptions to the foregoing setback requirements are allowed.



d.  South Boundary.  A minimum setback of one hundred thirty feet (130’) shall be maintained along the easterly five hundred forty four feet (544’) of the south boundary.  A minimum setback of thirty feet (30’) shall be maintained along the westerly two hundred ninety six feet (296’) of the south boundary (the approximate intersection of the twenty foot (20’) topographic contour with the thirty foot (30’) setback line just west of the existing entry roadway).  A variable minimum setback line shall be maintained along a line running northeasterly connecting the easternmost point of the thirty foot (30’) setback line with the westernmost point of the one hundred thirty foot (130’) setback line.




e.  Utility Vaults Within Setbacks.  The utility vault to be placed by U.S. West adjacent to the 40th Avenue N.E. right of way shall be completely screened by landscaping with maintenance access provided from the south or west.  Utility vaults shall not be placed within the grassy area on the south side of the Property subject to the 130 foot setback limitation.

8.  Section 4.2 of the Agreement regarding parking areas and setbacks is deleted in its entirety and replaced with the following:



4.2  Parking Areas.  No parking area established on the Site in the future shall be constructed within the minimum parking setback areas identified on Exhibits C and C.1 and as further described below.




a.  West Boundary.  A minimum setback of ten feet (10’) shall be maintained along the southerly three-hundred fifty feet (350’) of the west boundary of the Property and along the west boundary  of the Property that lies north of the south edge of the proposed northwest access road, as shown on Exhibits C and C.1.  A larger minimum setback that approximates the landscaped buffer area and setback of the building façade and loading dock retaining walls proposed in the Phase 1 Project shall be maintained along the remainder of the west boundary, as more specifically shown on Exhibits C and C.1.



b.  East Boundary.  A variable minimum setback of  thirty five feet (35’) to fifty feet (50’) shall be maintained along the east boundary of the Site consistent with the parking setback and proposed parking layout depicted on Exhibits C and C.1.




c.  North Boundary.  A minimum setback of fifty feet (50’) shall be maintained along the easterly three hundred thirty four and fifty six hundredths feet (334.56’) of the north boundary line (adjacent to the area presently zoned Single Family north of the Site); however, any existing parking area within this setback (but not within forty-three feet (43’) of the north boundary line) may be maintained, but not expanded.




A minimum setback of ten feet (10’) shall be maintained along the westerly five hundred sixty eight and twenty four hundredths feet (568.24’) of the north boundary line (adjacent to the area presently zoned Multifamily and Commercial north of the Site).




d.  South Boundary.  A minimum setback of one hundred thirty feet (130’) shall be maintained along the easterly five hundred forty four feet (544’) of the south boundary line.  A minimum setback of twenty feet (20’) shall be maintained along the westerly two hundred ninety six feet (296’) of the south boundary line.  A variable minimum setback shall be maintained along a line running northeasterly and connecting the easternmost point on the twenty foot (20’) minimum setback line with the westernmost point on the one hundred thirty foot minimum setback line as shown on Exhibit C.  No parking located within the area of setback less than one hundred thirty feet (130’) shall be constructed above the sixteen foot (16’) contour elevation.

9.  Section 5.4 of the Agreement regarding the location and type of additional parking is deleted in its entirety and replaced with the following:



5.4  Location and Type of Additional Parking.  Owner agrees that all additional parking required by this Agreement to accommodate an expansion of the current facility shall be provided on site, on or below grade, in marked spaces meeting requirements of City ordinances.  No above grade parking structures shall be allowed. An exception to the foregoing prohibition on above grade parking structures is allowed as follows:  The Level 1 parking that is proposed in the Phase 1 Project may be located above grade, provided it is in the location and no higher than the elevation depicted on Plan Sheet No. ___ attached in Exhibit E.  This exception is allowed only for the Level 1 parking in the Phase 1 Project.  No other exceptions to the foregoing parking location requirements are allowed. 



The existing practice of providing overflow parking along the edge of internal roadways may be continued.  Should the City’s Fire Code change and the overflow parking areas become unusable due to an expansion or action of the City, Owner shall make necessary changes on site to accommodate the Fire Code and will provide parking on site equaling the agreed upon current base  number of two hundred thirty three (233) stalls plus any additional stalls required under this Agreement for expansion.



Should Owner provide additional parking stalls along the eastern boundary of the Site, Owner shall cease using the seven (7) overflow parking stalls currently existing along the southeast entry roadway to the Site which are located within the southerly building setback area.


10.  Section 6 of the Agreement regarding vehicular access limitations and modifications is deleted in its entirety and replaced with the following:


6.  VEHICULAR ACCESS LIMITATIONS AND MODIFICATIONS, AND NE 41st STREET SIDEWALK.  Vehicular access to the Site shall be limited to the existing three access points identified on Exhibits C and C.1, subject to the provisions of this section.  Changes or additions to the existing vehicular access points and internal roadway widths may be made by mutual agreement of the parties or under the following circumstances:



(1)  A change required to meet the City’s emergency vehicle access requirements; or



(2)  A change required to accommodate City Code requirements related to configuration and location of access points and driveways, where such changes in Code requirements are not within Owner’s control; or



(3)  A relocation of the primary southwest access road shall be allowed within the area to the west of the existing road location and the west boundary parking setback line if the existing roadway area is reestablished as a landscaped area and the reestablished roadway is no wider than the current roadway unless required under (1) or (2) above; or



(4)  Changes to roadway width and location and to the northwest vehicular access point that are consistent with the Proposed Parking, Roadway and Access Plan, attached as Exhibit C.1, shall be allowed. 


No access points, roadways, pathways, or similar uses shall be newly established, widened or otherwise expanded in any of the parking setback areas except for the relocation of the primary southwest access road under the provisions herein above and except for the shifting of the road at the northwest access point as shown on Exhibit C.1.


6.1  Northwest Access Traffic Volumes and Circulation.   After occupancy of the Phase 1 Project, Owner will, upon LCC’s request, participate in a review of the traffic volumes and circulation through the northwest access.  Such review shall include a meeting with Owner and LCC representatives, an assessment of the amount and frequency of traffic through the northwest access and nearby residential streets and intersections, including especially those at Northeast 45th Street, and related safety issues, and identification of measures that could be implemented to reduce traffic impacts on residential streets and improve vehicle and pedestrian safety.  Such reviews may be requested by LCC no more than once a year.


6.2  NE 41st Street Sidewalk.  Prior to occupancy of the Phase 1 Project building, Owner agrees to construct a __-foot  (__’) wide sidewalk along NE 41st Street.  The location and construction of said sidewalk shall minimize impacts on existing tree roots, and may be located on the Property, in the right-of-way or both.  The proposed location of the sidewalk shown on Plan Sheet __ of Exhibit E is acceptable to BN and LCC, provided said location will not endanger nearby trees.

11.  Section 7 of the Agreement regarding landscape buffers is deleted in its entirety and replaced with the following:


7.  LANDSCAPE BUFFERING AND MAINTENANCE OF LANDSCAPED MEDIAN.  Owner agrees to provide permanent landscape buffering between any new parking or structures and the boundary lines of the Site concurrently with the occupancy and use of any new facilities.  The landscape buffering shall be provided in a manner consistent with the Landscape Buffering Plan attached to this Agreement as Exhibit D, with the following exception:  Landscaping shown on Exhibit D shall be modified in accordance with a detailed Landscape Buffer Plan prepared by Owner for the Phase 1 Project and approved by Owner, BN and LCC.  A conceptual Phase 1 Project Landscape Buffer Plan, attached as Exhibit D.1, provides general guidance for the development of the detailed plan and is acceptable in principle to Owner, BN and LCC. The goals of the conceptual and detailed Landscape Buffer Plan are an aesthetically pleasing setting and the integration of additional large deciduous and evergreen trees and shrubs and, where appropriate, berms, with existing vegetation to provide effective year-round screening of parking areas, internal roadways and the Phase 1 Project building and activities from surrounding residences.  Initial plantings shall be of sufficient size to provide said screening.   Owner, BN and LCC agree that within four months from the date of this Second Amendment they and their respective landscape architects and consultants shall confer with each other and the residents abutting the east, north and west boundaries of the Site regarding the design of the detailed Landscape Buffer Plan.  The final detailed Landscape Buffer Plan is subject to Owner, BN and LCC approval; such approval shall not be unreasonably withheld if said detailed Plan is consistent with other provisions of the Agreement, as modified by this Second Amendment, with the foregoing goals for the Landscape Buffer Plan, and with the conceptual plan in Exhibit D.1, including but not limited to the number, general location, and general type of trees and shrubs shown on the conceptual plan.  Such consultation and approval shall occur prior to submission of any detailed landscape plan to DPD.  Full implementation of the detailed Landscape Buffer Plan is required prior to occupancy of the Phase 1 Project building.   The landscape buffers shall be maintained in good condition after installation.


7.1  Owner agrees to pay for one-half of the cost of maintaining the landscaped median that is in the NE 41st Street right-of-way adjacent to the south boundary of the Property.

12.  Section 10 of the Agreement regarding wetlands is deleted in its entirety and replaced with the following:


10.  WETLANDS.    Owner will preserve, protect, enhance, restore and maintain the wetlands and wetland buffers depicted on Exhibit C and Plan Sheet Nos.__ of Exhibit E in a manner that enables a transition from a scrub-shrub wetland into a forested wetland and that increases the habitat value of the wetlands.  A plan prepared by a certified wetland scientist acceptable to LCC and BN for wetland restoration, enhancement, and long-term protection and maintenance shall be developed and implemented by Owner prior to occupancy of the Phase 1 Project.  Said plan shall include a boardwalk and informational signage, located in a manner that minimizes impacts to the wetlands and increases public awareness of the wetland ecosystem. Said plan shall be submitted to LCC and BN for review at least 60 days prior to its submission to DPD, and is subject to LCC and BN approval.  Such approval shall not be unreasonably withheld if said plan achieves the foregoing objectives and is otherwise consistent with the provisions of the Agreement.

13.  A new subsection 12.1 is added to Section 12 of the Agreement regarding development plan review, as follows:



12.1  Post-MUP Decision Plans Required by DPD for Phase 1 Project.  The DPD MUP decision for the Phase 1 Project requires Owner to prepare, for DPD review and approval, plans for the following project elements and operations: façade treatment to minimize the height, bulk and scale of the Phase 1 Project building, in particular the facades which exceed thirty feet in length; landscaping (including berming and earth mounding) along the Site and building perimeters to mitigate numerous impacts including noise, light/glare, and height, bulk and scale impacts; tree preservation and planting, and wetland enhancement to mitigate habitat loss and tree removal; light fixture design for light/glare impacts; loading dock hours of operation to mitigate noise impacts; a complaint system to monitor and mitigate noise impacts; mechanical and electrical design features to mitigate noise impacts; and a construction noise and activities plan to mitigate various construction-related impacts including noise, parking, and traffic.  Said plans are required by Administrative Conditional Use Conditions 1 through 6, and 8, and by SEPA Conditions 1 through 11, and 13, which are detailed in Exhibit F and which more fully describe the objectives of each plan.  All said plans shall be submitted to LCC and BN for review at least 60 days prior to their submission to DPD, and are subject to LCC and BN approval.  Such approval shall not be unreasonably withheld if said plans achieve the mitigation objectives described by DPD in the foregoing Administrative Conditional Use and SEPA conditions, and are otherwise consistent with the provisions of the Agreement. 

14.  A new Subsection 27.1 regarding enforcement is added to Section 27 as follows:



27.1.  To supplement the existing provision for ensuring compliance with this Agreement, Owner will identify a representative authorized to resolve Agreement compliance issues.  Upon request by LCC or BN, the Owner-designated contact person shall meet with LCC and/or BN representatives to address compliance issues or complaints.  Owner shall make a good faith effort to investigate and resolve a compliance issue within 21 days of an initial meeting concerning said issue and within that time shall respond in writing to LCC and/or BN with its proposed resolution.

14.  A new Section __ regarding the development and use of the Property is added to the Agreement as follows:


[#].  Development and Use of the Property.  Development and use of the Property, including the Phase 1 Project, must comply with the Agreement as well as the Phase 1 Project Plans attached as Exhibit E to this Second Amendment, as modified by the DPD MUP Decision and the Second Amendment  The Phase 1 Project Plans will be interpreted and implemented in light of the requirements and intent of the Agreement to mitigate impacts of development and use of the Property on the surrounding neighborhood.

**Boilerplate and signature blocks to be added.**
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